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ERIC D. FREDERICKSEN
State Appellate Public Defender
I.S.B. #6555
JUSTIN M. CURTIS
Deputy State Appellate Public Defender
I.S.B. #6406
322 E. Front Street, Suite 570
Boise, Idaho 83702
Phone: (208) 334-2712
Fax: (208) 334-2985
IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
LINDOMAR JOSE AVELAR,
)
)
Defendant-Appellant.
)
______________________________)

NO. 44667
JEROME COUNTY NO. CR 2016-757

APPELLANT'S BRIEF

STATEMENT OF THE CASE

Nature of the Case
Lindomar Jose Avelar appeals from his judgment of conviction for felony driving under
the influence of alcohol (DUI). Mr. Avelar pleaded guilty and the district court imposed a
unified sentence of ten years, with three years fixed. Mr. Avelar now appeals, and he asserts that
the district court abused its discretion by failing to retain jurisdiction.

Statement of the Facts & Course of Proceedings
On November 9, 2015, an officer with the Jerome Police Department was dispatched to
the Jerome Fire Department for a report of a vehicle that drove through the training center and
almost tore off the bottom of the vehicle. (Presentence Investigation Report (PSI), pp.2-3.)
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Mr. Avelar was charged with DUI by having a blood alcohol concentration of .08 or
above, made a felony because Mr. Avelar had a prior felony DUI charge within the past fifteen
years.

(R., pp.45, 47.)

The State subsequently filed a persistent violator enhancement.

(R., p.89.) Mr. Avelar subsequently pleaded guilty to felony DUI and the State dismissed he
persistent violator enhancement. (R., p.101.) The district court imposed a unified sentence of
ten years, with three years fixed. (R., p.112.) Mr. Avelar appealed. (R., p.119.) He asserts that
the district court abused its discretion by imposing an excessive sentence.

ISSUE
Did the district court abuse its discretion when it imposed a unified sentence of ten years, with
three years fixed, upon Mr. Avelar following his plea of guilty to felony driving under the
influence of alcohol, rather than retaining jurisdiction?

ARGUMENT
The District Court Abused Its Discretion When It Imposed A Unified Sentence Of Ten Years,
With Three Years Fixed, Upon Mr. Avelar Following His Plea Of Guilty To Felony Driving
Under The Influence Of Alcohol Rather than Retaining Jurisdiction
Mr. Avelar asserts that, given any view of the facts, his unified sentence of ten years,
with three years fixed, is excessive. Where a defendant contends that the sentencing court
imposed an excessively harsh sentence, the appellate court will conduct an independent review
of the record giving consideration to the nature of the offense, the character of the offender, and
the protection of the public interest. See State v. Reinke, 103 Idaho 771 (Ct. App. 1982).
The Idaho Supreme Court has held that, “‘[w]here a sentence is within statutory limits, an
appellant has the burden of showing a clear abuse of discretion on the part of the court imposing
the sentence.’” State v. Jackson, 130 Idaho 293, 294 (1997) (quoting State v. Cotton, 100 Idaho
573, 577 (1979)). Mr. Avelar does not allege that his sentence exceeds the statutory maximum.
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Accordingly, in order to show an abuse of discretion, Mr. Avelar must show that in light of the
governing criteria, the sentence was excessive considering any view of the facts. Id. (citing
State v. Broadhead, 120 Idaho 141, 145 (1991), overruled on other grounds by State v. Brown,
121 Idaho 385 (1992)). The governing criteria or objectives of criminal punishment are: (1)
protection of society; (2) deterrence of the individual and the public generally; (3) the possibility
of rehabilitation; and (4) punishment or retribution for wrongdoing. Id. (quoting State v. Wolfe,
99 Idaho 382, 384 (1978), overruled on other grounds by State v. Coassolo, 136 Idaho 138
(2001)).
At the sentencing hearing, Mr. Avelar apologized for his actions, stating, “I’m sorry for
what I did. I need some treatment. Thank you.” (Tr., p.29, Ls.21-22.) Counsel for Mr. Avelar
noted that, considering his history, “there is no question that this man is an alcoholic, a drug
addict …” (Tr., 24, Ls.22-24.) Counsel also noted that Mr. Avelar had mental health issues, and
had previous diagnoses of schizophrenia, depression, and anxiety. (Tr., p.25, L.24 – p.26, L.6.)
Counsel therefore believed that there were “a lot going on with Mr. Avelar that we don’t know.”
(Tr., p.26, Ls.15-18.) Mr. Avelar had previously had a rider in 2011-2012 “but since that time,
he has received essentially no treatment despite all of these indications that he is in need of
significant treatment and evaluation.” (Tr., p.27, Ls.12-16.)
Due to these questions and Mr. Avelar’s need for treatment, counsel requested that the
district court retain jurisdiction in this case. (Tr., p.28, Ls.1-6.) Mr. Avelar believed that he
would benefit from mental health counseling. (PSI, p.12.) Due to the fact that Mr. Avelar
acknowledged his alcohol and drug addiction and his need for mental health treatment, and that
he could obtain treatment through the rider program, Mr. Avelar submits that the district court
abused its discretion by failing to retain jurisdiction in this case.
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CONCLUSION
Mr. Avelar respectfully requests that this Court reduce his sentence as it deems
appropriate. Alternatively, he requests that his case be remanded to the district court for a new
sentencing hearing.
DATED this 6th day of July, 2017.

__________/s/_______________
JUSTIN M. CURTIS
Deputy State Appellate Public Defender
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